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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and Harbor
Wor kers’ Conpensation Act (herein the Act), 33 U S.C. § 901, et



-2-

seq., brought by Caleb Linsconb (Claimnt) against Trinity
Marine (Enployer) and Reliance National Indemity Conpany
(Carrier).

The issues raised by the parties could not be resolved
adm nistratively and the matter was referred to the O fice of
Adm ni strative Law Judges on My 19, 1999, for hearing.
Pursuant thereto, Notice of Hearing issued scheduling a fornmal
heari ng on February 12, 2001, in Beaunont, Texas. All parties
were afforded a full opportunity to adduce testinony, offer
document ary evi dence and subnmt post-hearing briefs. Claimnt
offered nine exhibits while Enployer/Carrier proffered six
exhi bits which were adm tted into evidence along with one Joint
Exhibit. This decision is based upon a full consideration of
the entire record.?

Post-hearing briefs were received from Claimnt and
Enpl oyer/ Carrier on April 30, 2001. Based upon the stipul ations

of Counsel, the evidence introduced, nmy observations of the
deneanor of the w tnesses, and having considered the argunents
presented, | nmake the foll ow ng Findi ngs of Fact, Concl usions of

Law and Order.

. STI PULATI ONS

At the commencenent of the hearing, the parties stipulated
(IJX-1), and | find:

1. That an injury/accident occurred on May 12, 1997, within
the course and scope of Claimant’s enpl oynent.

2. That an enpl oyee-enpl oyer relationship existed at the
time of the accident/injury.

3. That Enpl oyer was notified of the accident/injury on May
12, 1997.

4. That Enployer filed Notices of Controversion on June 26,
1997 and January 5, 1999.

! References to the transcript and exhibits are as
follows: Transcript: Tr. ; Claimant’s Exhibits: CX- ;
Empl oyer/ Carrier’s Exhibits: EX- ; and Joint Exhibit: JX-__
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5. That Claimnt’s average weekly wage at the tinme of
injury was $370. 00.

6. That tenporary total disability benefits were paid from
June 20, 1997 to Decenber 25, 1998 at the rate of $246.67 per
week for a total of $19,523.00 in disability benefits paid to
Cl ai mant .

7. That nedi cal benefits have been pai d by Enpl oyer/ Carrier
pursuant to Section 7 of the Act.

8. That maxi mum medi cal i nprovenent was established on
April 1, 1998.

1. | SSUES

The unresol ved i ssues presented by the parties are:
1. Nature and extent of Claimant’s disability.
2. Penalties, interest and attorney’s fees.

[11. STATEMENT OF THE CASE
The Testi noni al Evi dence
Cl ai mant

Claimant testified he is twenty-four years old and is a high
school graduate living in Orange, Texas. (Tr. 29, 69). He
earned a wel ding certificate fromABC Wl ding after high school .
(Tr. 31). Before earning his welding certificate, Clainmnt
worked with Crown Pipe Shop as a pipefitter hel per from August
1995 to March 1997. (Tr. 31-32, 34, 78).

Cl ai mant began wor ki ng as a wel der trainee with Enployer in
Orange, Texas, on March 3, 1997, and was injured on My 12,
1997. (Tr. 32). \Wen he was injured, Claimnt was working as
a welder-fitter on a panel line. (Tr. 34). He reported falling
off a table which was about two and a half feet off the ground
and landing on an |-beam He notified his supervisor, LeRoy
Truitt, after the accident. He reported feeling sonme pain after
the fall, but after about 15 mnutes, “it started feeling |ike
it was a pulled nmuscle in ny back.” He left work an hour |ater
because the pain was “so bad.” (Tr. 35).
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Cl ai mant took Tylenol the night of the accident for his
pain. (Tr. 35). The follow ng day, he informed his supervisor
he was experiencing problenms wal king. His supervisor sent him
to Dr. Howard W1 lianms, the conpany doctor. Claimnt eventually
treated with Dr. Rudeseal, a chiropractor, for spinal relief.
He confirmed treating wth Drs. WIllianms and Rudesea
concurrently for about four to six weeks after the accident.
(Tr. 37-38).

Cl ai mant next treated with Dr. John Raggi o, a neurosurgeon,
in Lake Charles, Louisiana, and then treated with Dr. Charles
Nebl ett, a neurosurgeon in Houston, Texas, to whom he was
referred by Dr. Rudeseal. (Tr. 38, 101). Dr. Raggio ordered a
CT scan and Dr. Neblett ordered an MRI. Based on these tests,
and Cl ai mant’ s conpl ai nts of back pai n and nunbness in his right
leg, Dr. Neblett performed back surgery on August 25, 1997, to
correct Claimant’s herni ated di sks at L4-L5 and L5-S1. (Tr. 39,
58). After the surgery, Dr. Neblett recomended walKking
everyday and routine exercises for rehabilitation, but did not
prescri be a work-hardeni ng program (Tr. 40).

After the surgery, Claimant testified the pain in his right
| eg subsided because the nerves were dead. He reported his
right leg is currently nunb from his kneecap “all the way down
t he back of the calf, all the way to ny big toe . . . across the
top of the ankle.” (Tr. 59). Before and imedi ately after the
surgery, Claimnt reported no problems in his left |eg. (Tr.
59-60). About three nonths after the surgery, Claimnt reported
he began experiencing a “hurting sensation in nmy left leg. It
took me about three nonths to learn how to wal k again after |
had surgery, because | had so nuch nerve damage that | |ost the
sensation in ny big toe. | couldn’'t walk. And all the bal ance
is inyour bigtoe, sol had tolearn to walk again.” (Tr. 60).

Dr. Neblett released Claimant to “try to do sone kind of
work” on April 1, 1998. (Tr. 40). Cl ai mant confirmed Dr.
Nebl ett did not specify any limtations on wal ki ng, standing or
lifting. (Tr. 40-41). Claimant reported Dr. Neblett told him
to “know your own limtations . . . don’t do any nore than what
you know you can’t do.” (Tr. 41).

Claimant testified he has problenms standing for |ong
peri ods, |ong-distance wal ki ng, bending over, sitting down, and
“just everyday, routine things.” (Tr. 41, 75-76). He has
engaged in efforts with vocational rehabilitation with the U S.
Departnent of Labor (DOL) to return to work. (Tr. 42-43). He
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reported DOL was “supposed to further me in sonme kind of school
or training to put ne back in a work field that I could be nore
suitable with.” He confirmed “after dealing with them for a
while,” it did not “appear” DOL was interested in trying to
retrain him (Tr. 43).

Cl ai mvant reported DOL was “just trying to put me back in
sonme kind of a job, any job that they could suitably find

didnt matter what it was.” He noted some of the jobs
recommended were “things | never had training in before, didn't
know anyt hing about . . . and sone of the wages and sone of the
pl aces the jobs were located at . . . were just out of ny
driving distances . . .” (Tr. 43). He then attenpted to |ook
for a driving job on his own. (Tr. 44). He was “mainly”

supported by his parents during the period he was out of work.
(Tr. 45).

Clai mant returned to work on May 12, 1999, with Crown Pipe
Shop driving a cherrypicker, typing and neking |abels for the
pi pes earning about $8.50 an hour. (Tr. 44-45, 79-80). He
perfornmed |ight work and stated he would not have attained the
job with Crown Pipe Shop if not for his father’s friendship with
his supervisor at Crown Pipe Shop. (Tr. 47, 79). He wor ked
with Crown Pipe Shop until July 1999 when he was laid off. (Tr.
46) .

Cl aimtant then worked for TDI-Halter, a shipbuilder in
Orange, Texas, from August 2, 1999 to Decenber 23, 1999, when he
was | aid off because the shop work was finished. (Tr. 47-48).
VWile with TDI-Halter, he had a shop position, perform ng
wel ding and fitting. While working for TDI-Halter, the conpany
becanme Friede Goldman-Halter. (Tr. 48).

Claimant testified he was called back to Friede Gol dman-
Halter within a week, but was physically unable to performthe
wor k avail abl e. Specifically, he was required to clinb
stai rways which were 80 feet long and carry strenuous | oads.
(Tr. 49-50, 82). He was earning $10.70 per hour working for
Fri ede Gol dman-Halter. (Tr. 82).

Cl ai nant began working for Triangle Industrial Service
operating a vacuumtruck i n February 2000. (Tr. 50). He worked
until April 2000 when he quit because the work was too strenuous
as he was expected to drag heavy four-inch hoses. (Tr. 51). He
next took a part-tinme summer job working for Orange County,
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Texas, perform ng road and bridge repairs. He took a pay cut,
but was able to performthe work “w thout com ng honme hurting
every day.” (Tr. 51-52, 83). Specifically, he was shoving
asphalt, digging out holes in the road and |l eveling the road on
hi s hands and knees. When he informed his superiors he was
unabl e to continue performng this type of work, he was all owed
to cut grass. He was eventually transferred to a position
driving a water truck and operating machinery which did not
i nvol ve manual labor. (Tr. 53). Cl aimnt confirmed he was abl e

to perform this latter position with tolerable pain. He
enphasi zed he “had to make noney; | had to pay ny bills.” (Tr.
55). He worked with Orange County, Texas, until “July or

August” 2000 and earned $6.57 per hour. (Tr. 56, 83).

Claimant testified there has never been atinme since the May
12, 1997 work acci dent when he has been “pain-free.” (Tr. 55-
56). He next went to work for Orange Shipbuilding as a fitter
hel per in August 2000. (Tr. 56-57). He held this position for
“about a nonth” but had to | eave because he could not perform
the work requirenents. Specifically, he had trouble crawming in
and out of vessels through the tight quarters, lifting, pulling
and hol ding up brackets while they were tacked up. (Tr. 57).

Whi | e he was enpl oyed wi t h Orange Shi pbui |l di ng, he conti nued
to treat with Dr. Neblett due to his “severe back pain,” |eg
nunbness “and a sensation of being hurt again.” (Tr. 58).

Cl ai mant testified he began having “a hurting sensation” in
his left |eg about three nonths after the August 1997 surgery.
(Tr. 60). He reported Dr. Neblett took him off work in August
2000 due to his increased pain. (Tr. 61).

Dr. Neblett referred Claimant to Dr. Radko in Houston,
Texas, for epidural steroid injections. (Tr. 62). Cl ai mant
reported he was not interested in driving to Houston for the
treatment and was not aware Dr. Radko had a treatnment facility
in Beaunont, Texas. He stated “if | knew then what | know now,
|’ d have went over probably and seen [Dr. Radko] and I’d have
tried [the epidural steroid injections]. But |I’d have probably
still looked for further nedical help.” (Tr. 63, 102).

After |eaving Orange Shipbuilding, Cl aimnt began work in
Sept enber 2000 with Frenchi e’ s Exotic Gane Ranch, which i s owned
by a friend, |ocated north of Orange, Texas. (Tr. 68). At
Frenchie' s, Cl aimnt operated machinery, drove tractors and a
truck hauling feed and earned $6.00 per hour. (Tr. 69). He
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confirnmed he has continued to work for Frenchie's “off and on”
since Septenmber 2000 at 25 to 35 hours weekly. (Tr. 70).

Cl ai mant has al so worked with Wayne’ s Air Conditioni ng where
he started “about two weeks” after Frenchie's. At Wayne's Air
Conditioning, Claimnt assisted in installing air-conditioning
units and nmowi ng grass. He stated he did not work for both
Frenchie’s and Wayne's during the sane week. (Tr. 71). He
wor ked for Wayne’ s about three nonths and earned $8. 50 per hour.
(Tr. 71-72). He was not working for Wayne’'s at the tine of the
hearing as the “air-conditioning field slowed down.” (Tr. 72).

Claimant testified he tries to work “the best | can” and has
“to sponge off ny famly fromtime to time” to make a |iving.
(Tr. 73). He confirnmed a welding job would be “tol erable .
with pain” but he did not feel such a job would be suitable as
he needs nmore nedical treatnment. (Tr. 74).

On Decenber 15, 1998, Cl ai nant was exam ned by Dr. Barrash
(Tr. 76). Claimant testified his condition has worsened since
Decenmber 1998. He confirned if presented with the opportunity,
he would enter a re-training program for nursing, but
acknow edged he may have problens lifting patients. (Tr. 76,
111) .

The Medi cal Evi dence

Ronald W Rudeseal, D.C.

Dr. Ronald Rudeseal, a chiropractor in Orange, Texas,
initially exam ned Claimant on May 16, 1997 for treatnent of
injuries he sustained at work on May 12, 1997. In a June 3,

1997 letter to Enployer, Dr. Rudeseal noted Claimant reported
lifting an object at work, tripping and falling on his side.
About an hour later, he noticed noderate to severe | unbosacr al
pain on certain novenents. On physical exam nation, Clai mant
presented with bilateral |unbosacral nuscle spasm Dr. Rudeseal
di agnosed a lunbar sprain/strain wth associated | unbar
vertebral segnental dysfunction, |unbalgia and nuscle spasm
Dr. Rudeseal treated Claimant with spinal manipulation and
el ectrical nuscle stinulation. (CX-3, p. 78; CX-7, p. 1).

On May 27, 1997, Claimant was seen in followup and
continued to report |lunmbosacral pain. Dr. Rudeseal initiated a
series of therapy sessions. (CX-3, p. 78; CX-7, pp. 1-2).



-8

On July 29, 1997, Dr. Rudeseal referred Claimnt to Dr.
Charl es Nebl ett, a neurosurgeon in Houston, Texas. Dr. Rudeseal
not ed he had recommended a | am nectony and fusion with titani um
pedicle screws for Claimant. (CX-3, p. 80).

Howard C. WIllians, M D.

Dr. Howard Wllianms, a famly practitioner, initially
exam ned Claimant on My 19, 1997, for a May 12, 1997 work
injury. Claimnt reported he had fallen backwards on a tabl e at
wor k when he picked up a piece of angle iron and hurt his | ower
back. Cl ai mant deni ed any previous injuries to his | ower back.

X-rays were negative for fracture or injury to the joint. Dr.
W I liams diagnosed a | unmbar mnuscle sprain and prescribed Nal fon
and Darvocet. Claimnt was issued a “guided work duty” slip.
(CX-8, p. 2).

Cl ai mant returned for foll owup exam nations on May 23, 27,
June 2, 13, 20 and 23, 1997. He continued to conplain of back
pai n and expressed a desire to see a neurosurgeon. Dr. WIIlians
i ssued light work duty slips until June 20, 1997, when he took
Cl ai mant of f work. He released Clainmant to the physician of his
choi ce on June 23, 1997. (CX-8, p. 1).

Charl es Robert Neblett, MD

Dr. Charl es Nebl ett, a board-certified neurol ogi cal surgeon,
testified by deposition on February 1, 2001. (CX-3). He first
exam ned Claimnt on July 30, 1997, upon a referral from Dr
Rudeseal . (CX-3, pp. 8, 81). Cl ai mnt reported he had
sustained an injury at work on May 12, 1997 when he fell while
lifting a piece of netal. He reported experiencing a “burning
sensation in his | ow back area” after the incident. He returned
to work the following day and reported difficulty noving. He
was examned in the enployer’s nedical clinic and placed on
light duty. He continued to experience increasing pain over the
next several weeks but “still tried to do his work.” (CX-3, p.
8).

On neurol ogi cal exam nation, Dr. Neblett noted Cl ai mant had
tenderness and spasmin the gluteal nmuscul ature. He also found
nunbness and “sone patchy hypal gesia”? over the dorsum of

2 Hypalgesia is a decreased pain sense. Dorland' s
|l lustrated Medical Dictionary 790 (28th ed. 1994)
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Claimant’s right foot, both nedially and laterally. (CX-3, p.
9). Dr. Neblett ordered an MRl and suggested Cl ai mant consi der
surgical treatnment based on his neurological dysfunctions,
limted range of notion, tenderness and spasm (CX-3, p. 10).

An MRl was perfornmed on July 30, 1997, which indicated
Cl ai mant had “broad, noderate sized herniation of the L5-S1 disc
nmost prom nent centrally” and “noderately |large centra
herniation of the L4-5 disc.” (CX-3, pp. 11, 83). A
| am nectony and fusion to alleviate disc pressure was
subsequently perfornmed by Dr. Neblett on August 25, 1997. (CX-
3, pp. 11-12, 90). On October 15, 1997, Dr. Neblett noted
Cl ai mnt continued to show some weakness in his foot post-
operatively. (CX-3, pp. 12, 91).

Dr. Nebl ett next exam ned Cl ai mant on Decenber 10, 1997, and
reported Claimant had “no real pain” although he noted “a
sensation of nunbness remains present in [Claimant’s] right
great toe.” (CX-3, p. 92).

Cl ai mnt was exam ned by Dr. Neblett on April 1, 1998. Dr.
Nebl ett reported Claimant was “increasing his activities in a
general manner and tolerating it reasonably well.” Dr. Neblett
concluded Cl aimant “has heal ed sufficiently to be considered a
candi date for resunption of working responsibilities effective
today, April 1, 1998.” (CX-3, p. 93). Dr. Neblett testified he
di d not place any restrictions on Cl ai mant and confirmed he told
Claimant to “basically try to do what he could do.” (CX-3, pp.

13-14). Dr. Neblett explained he did not want Cl ainmnt
perform ng “repetitive heavy things that would put, over a | ong
period of tinme, undue stress on the |low back.” (CX-3, p. 14).

Dr. Neblett next exam ned Cl ai mant on August 16, 2000, for
conpl aints of increased |ower back pain since 1999. Cl ai mant
reported he had not been able to work since July 18, 2000. He
was unable to stand for nore than 10 to 15 mnutes at a tinme
wi t hout incapacitating pain. He reported pain fromhis | ow back
into his left buttocks and down his left leg. (CX-3, pp. 15-
16). He al so reported nunbness and weakness within his right
foot and leg. On neurol ogi cal exam nation, Claimnt presented
with tenderness and spasm in his left gluteal regions wth
pat chy hypal gesi a over the dorsum of both feet. (CX-3, pp. 16,
100). Dr. Neblett testified the inclusion of pain, nunbness and
weakness on Claimant’s left side led himto the opinion that
t here was possi bl e invol venent of nerve roots at the sanme | evels
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as before. (CX-3, p. 16). He ordered an MRl which was
perfornmed on August 23, 2000. (CX-3, pp. 17, 100-101). On
August 16, 2000, Dr. Neblett issued a “Disability Certificate”
and reported Claimnt was “Totally Incapacitated” from August
16, 2000 until “undeterm ned at this tinme.” He noted on the
Disability Certificate that Claimant “w |l have repeat MRI.”
(CX-3, p. 19; CX-4, p. 15).

The MRl showed changes at L4-L5 where there was sone disc

prom nence on the left side. Dr. Neblett reported the
radi ol ogist opined this condition effected the nerve core
“somewhat.” Dr. Neblett testified his interpretation was that

al t hough this condition was present, significant conpression of
t he nerve was not denonstrated by the MRl and therefore surgery
was not warranted. The L5-S1 disc did not indicate any evi dence
of disc herniation. He recommended pai n managenent treatnent or
a back rehabilitation program for Claimnt based on these
findi ngs. (CX-3, pp. 18, 31). Dr. Neblett recommended Dr.
VIl adi mr Radko, “a very good pain managenent expert,” to carry
out pain managenent for Claimant. (CX-3, p. 21). He testified
that if Claimnt continues to have problens simlar to those in
August 2000 “it would be very difficult for him to do any

appreci able work, even sedentary work.” I n August 2000,
Cl ai mnant needed “to seek other nedical treatnent.” (CX-3, p.
22). He opined Claimnt could not continue to perform heavy

wor k and woul d have to nodify his work responsibilities. (CX-3,
p. 23).

On cross-exam nation, Dr. Neblett, after having been advi sed
of Claimnt’s recent enpl oynment record at the ani mal ranch, air-
conditioning work and cutting grass, opined Claimnt is capable
of working at those jobs at this tine. (CX-3, pp. 26-27, 31-
32). Dr. Neblett testified that if Claimnt did not seek
epidural steroid injections and chose not to have the
injections, it did not appear Claimant was hurting so bad. (CX-
3, p. 28). Upon review of jobs identified by Ms. Faval oro, Dr.
Nebl ett opined jobs that require repetitive activities are not
appropriate. (CX-3, p. 30). Dr. Neblett enphasized, based on
hi s exam nations and the MRl results, Claimnt’s conplaints are
legitimate. (CX-3, pp. 32-33).

Jay Martin Barrash, M D.

Dr. Martin Barrash, a board-certified neurosurgeon,
testified by deposition on February 21, 2001. (EX-5). He
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initially exam ned C aimnt on Decenber 15, 1998, wupon a
referral from Elaine Ferrell of Platinum Safety and Claim
Servi ces. He received a history which indicated Clai mant was
injured on May 12, 1997, when he fell onto a table while lifting
a piece of iron and hurt his back. (EX-4, p. 1, EX-5, p. 6).
Cl ai mant i ndi cated he cannot |ie confortably at night due to the
pain in his back which radiates to his feet. He uses pillows to
el evate his feet in order to alleviate the pain. (EX-4, p. 1

EX-5, p. 7).

On neurol ogi cal exam nation, Cl ai mant reported decreased pin
sensation in the right leg down to his ankle with his foot nunb
|aterally. Dr. Barrash found no spasm (EX-4, p. 2; EX-5, p.
8). He opined Claimant had a disc herniation at L4-L5 and
recommended Cl ai mant begin a vi gorous exercise program (EX-4,
p. 2; EX-5, p. 9).

Dr. Barrash testified he had reviewed the CAT scan and MR
in Claimant’s nmedical records. He noted in 1997, Cl ai mant had
herniation on his right side, and in August 2000, Clainmnt
presented with herniation on his left side. (EX-5, p. 11). He
opi ned the disc abnormality at L4-L5 is the cause of Claimant’s

| eft-sided problens. (EX-5, p. 39). He further opined
Claimant’ s | eft-si ded probl ens are not a natural progression and
“maybe [Claimant] did something.” He enphasized that when an
individual has a surgical intervention, he beconmes nore

“vul nerable” to injuries. (EX-5, p. 48).

Dr. Barrash exam ned Cl ai mant again on February 20, 2001.
Dr. Barrash reported Claimant’s conplaints had switched to his
“left side.” (EX-5, pp. 13, 25-26). He opined Claimnt had a
herni ated disc at L4-L5 and L5-S1 on the left as opposed to the
right. (EX-5, p. 14). He noted Dr. Neblett did not believe
Cl ai mant had herniation at L5-S1. He concurred with Dr. Neblett
t hat epidural steroid injections are warranted before operating
on Cl ai mant because Claimant is “a young guy. You don’t want to
operate on himunless . . . you have to.” (EX-5, p. 15). He
recommended physical rehabilitation of Claimant’s back with the
epi dural steroid injections. (EX-5, p. 17). He testified if
these measures do not assist Claimnt, he would recomend a
| am notomy, which is the same surgery Claimnt had in August
1997, but on the left side. (EX-5, p. 42).

Cl ai mant reported to Dr. Barrash that he had returned to
work with various enployers since his August 1997 surgery and
had worked with sone pain but it did not affect his work. (EX-
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5 p. 20). Dr. Barrash testified he would not send Cl ai mant
back to “heavy work” due to his herniated disc. Specifically,
he would restrict Claimant from lifting 40 to 50 pounds and

repetitive bending. Cl ai mnt “could walk as nmuch as he was
confortable doing. Sitting, if he could get up and nove around
every once in a while, | think that would be fine for him?”

(EX-5, p. 22). He would not Iimt Claimant’s climbing | adders
or stairs. He would not restrict Claimnt fromsquatting unless
he were squatting six hours a day. (EX-5, p. 34). Dr. Barrash
approved all the positions in the May 1999 | abor market survey
except the slot attendant position. (EX-1, pp. 15-17).

Dr. Barrash reviewed Ms. Favaloro’ s February 7, 2001 | abor
mar ket survey and opined Claimnt could perform the cash
regi ster position, cage cashier position, neter reader position,
security guard position, parts clerk position, driver positions,
service representative position, warehouse worker position and
equi pnment operator position. He would not approve the vending
route driver because of the bending and lifting of soft drink
cases invol ved. (EX-5, p. 23). Dr. Barrash clarified he was
concerned about the equi pnment operator position if the lifting
were over 50 pounds. (EX-5, p. 24).

On further examnation, Dr. Barrash recomended hone
exerci ses rather than formal physical therapy when he exam ned
Claimant in December 1998. (EX-5, p. 31). He woul d pl ace no
restrictions on Claimnt clinbing |ladders and stairs. Squatting
was perm ssi ble but not six hours a day. (EX-5, p. 34). Dr.
Barrash opined that a L4-L5 disk abnormality is causing
Claimant’s |l eft-sided back/|eg problens. (EX-5, p. 39). He
testified that if pain management were not successful for
Cl ai mant, he would recommend a |am notony on the left side of
L4-L5. (EX-5, p. 42). He, |ike Dr. Neblett, would have
rel eased Cl ai mant to do what he thought he coul d do, w thout any
particul ar restrictions. (EX-5, p. 39).

The Vocati onal Evi dence

Moni ca Hebert

Ms. Moni ca Hebert was requested by DOL to conduct vocati onal
rehabilitation services for Cl ai mtant on October 30, 1997. (EX-
3, p. 33). After several unsuccessful attenpts to contact
Cl ai mant and notify himof possible job openings, she closed his
file on July 14, 1998, due to Claimant’s “continued |ack of
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availability and cooperation.” (EX-3, pp. 1-2).
Nancy Faval oro

Ms. Nancy Faval oro was accepted as an expert in the field
of wvocational rehabilitation counseling. She received an
assignment to render vocational rehabilitation services to
Claimant in June 1998 based upon a referral by Elaine Farrell,
a claims representative with Platinum Safety and Clainms. (Tr.
117; EX-1, p. 32).

Ms. Favaloro nmet with Cl ai mant on April 6, 1999. (Tr. 119).

She conducted a vocational interview wherein she gathered
Cl ai mant’ s age, education, work history, nmedical informtion and
his vocational interests. She reported Claimnt had been
released to return to regular work.3 (Tr. 120). She

adm ni stered vocational tests on which Claimnt scored “very
well.” (Tr. 120-21).

Cl ai mant reported his lifting restrictions were 50 pounds
and wal king “as tolerated.” He could not perform frequent
bendi ng or stooping. (Tr. 122). She noted Dr. Neblett had
assigned no restrictions to Claimant. (Tr. 123, 155-56).

Ms. Faval oro conducted a | abor market survey on April 28,
1999, and sent the results to Claimnt asking himto apply for
the identified jobs. The |abor market survey is dated May 23,
1999. (EX-1, p. 7). She first identified a shuttle bus driver
position with Isle of Capri Casino in Lake Charles, Louisiana,
whi ch paid $6.75 per hour. The position required the driver to
be seated for long periods with alternate standi ng and wal ki ng
bet ween routes. On rare occasions, the driver may have to
assi st passengers |ift [|uggage. Frequent use of the upper
extremties was required for driving. (Tr. 124; EX-1, p. 8).

Ms. Faval oro next identified a cage cashier position with
| sl e of Capri Casino which paid $7.00 per hour. This position
required the individual to maintain a pleasant, friendly and
wel com ng attitude along with the ability to read, speak clearly
and hear. The cashier nust conplete fornms and perform basic

3 However, Dr. Neblett opined Claimnt was “heal ed
sufficiently to be considered a candidate for resunption of
wor ki ng responsibilities,” (Tr. 157), but not to his fornmer
wor k at Enployer. (Tr. 175-76).
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mat h skills. A high school degree was required for this
position. Standing was required 80 percent of the time and
bending/lifting up to 25 pounds was required 20 percent of the
time. (Tr. 124; EX-1, p. 8).

A sl ot attendant positionwith Isle of Capri Casino was next
identified. The position paid $6.75 per hour and required the
wor ker to handl e custoner rel ations and m nor custoner disputes.
The worker must be able to read and wite sinple instructions.
A hi gh school diplom was required. The worker spent 40 percent
of the time standing, 40 percent of the time wal king, 10 percent
of the time clinbing stairs and 10 percent of the time was
engaged in lifting/carrying up to 25 pounds. (Tr. 124; EX-1, p.
8) .

Ms. Favaloro identified a “vending route position” wth
Moncla’s Catering in Orange, Texas, wherein Clai mant would be

required to re-fill vending machines with soft drinks, candies
and chips. The worker alternated sitting, standing and wal ki ng.
Cccasional lifting of up to 50 pounds was required and a dolly

was used to transport products into buildings. The ability to
enter and exit a vehicle was required. The wages were $8.50 to
$9.00 per hour with the worker eventually earning a conm ssion
for which the worker can earn an average of $10.00 per hour.
(Tr. 124; EX-1, p. 8).

An optical lab technician with Texas State Optical in
Beaunont, Texas, was identified by Ms. Favaloro. The position
required cutting, edging and dying work on optical |enses. A
hi gh school degree was required as was “good manual dexterity.”
The wor ker alternated standing and wal king while sitting during
breaks. Lifting was |l ess than 15 pounds. The salary began at
$5.15 per hour and after a 90-day eval uation, nmay be increased
to $5.40 per hour. (Tr. 134; EX-1, p. 9).

Ms. Favaloro identified a position as a production worker
with a manufacturing conpany i n Beaunont, Texas. A high school
degree was required and the position required the worker to be
seated with standi ng and wal ki ng during breaks. Lifting did not
exceed 20 pounds and there was frequent reaching. The starting
sal ary was $6.65 per hour. (Tr. 127; EX-1, p. 9).

A delivery driver position w th a Beaunont, Texas restaurant
was next identified. The position required delivery of pizzas
and other food orders to custoners. The worker alternated
sitting, standing and wal ki ng. Lifting was up to 25 pounds.
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The starting salary was $5.15 per hour plus $.50 per delivery
plus tips. The salary can average $7.00 to $8.00 per hour.
(Tr. 128; EX-1, p. 9).

Ms. Favaloro identified an unarmed security guard position
in Lake Charles, Louisiana. The duties varied depending on the
post, e.g., the worker may guard a gate at a plant, or make
rounds and conplete incident reports as a patrolman. A clean
police record was required. Some posts allowed the worker to
al ternate between sitting, standing and wal ki ng. WAl ki ng rounds
once an hour for 15 mnutes was required for sone posts. No
heavy lifting or strenuous physical demands were involved. The
starting salary was between $5.15 and $6. 25 per hour depending
on the post. (EX-1, p. 9).

Ms. Faval oro reported Dr. Neblett approved only the optical
| ab technician, production worker and unarnmed security guard
positions. (Tr. 124-25; EX-1, pp. 12-14). She stated Dr.
Nebl ett did not approve the other positions as they were
“repetitive tasks.” (Tr. 127, 194).4 M. Favaloro testified
“Dr. Neblett just seenms a little inconsistent. He says
[ Clai mant] can do the work of a heavy-equi pnent operator and
then not drive a shuttle bus, and doesn’t really explain why,
ot her than that he says the heavy-equi pnent operator can take
breaks during the day.” (Tr. 126). She enphasi zed the shuttle
bus driver and the cage cashier are positions wherein breaks are
given. (Tr. 127). She further enphasi zed the positions |isted
are not repetitive tasks. (Tr. 194).

Dr. Barrash approved all the positions except for the sl ot
attendant position. (Tr. 124; EX-1, pp. 15-17).°

Ms. Faval oro conducted a second | abor market survey which
is dated February 7, 2001. The first job she identified was an
unarmed security officer position with Hermann Bapti st Hospital
in Beaunont, Texas. The position required patrolling the
grounds on foot and sonetinmes driving a notorized golf cart.

“ Dr. Neblett testified he is concerned about the
repetitiveness of the identified positions and reported his
opinion as to acceptability or non-acceptability of the
identified positions has not changed. (CX-3, p. 30).

° Dr. Barrash testified he approved the positions because
the positions were “fairly nonvigorous jobs.” (EX-5, p. 13).
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Lifting was | ess than 50 pounds and occasional “at best.” The
Hospital did not quote wages, but other hospitals in the area
quot ed wages of $6.00 to $7.00 per hour. (Tr. 129-30; EX-1, p.
37).

The next position identified by Ms. Favaloro was a parts
clerk with Auto Zone in Orange, Texas. The physica
requirenments involved alternately standing and walking and
occasionally lifting up to 50 pounds. W rkers nay “occasionally
wal k out of the store to check soneone’s battery. The enpl oyer
“woul d not discuss specific salaries, but other conpanies inthe
area pay $6.00 to $7.00 per hour.” (Tr. 129-30; EX-1, p. 37).

An armored car driver with Brinks Security in Beaunont,
Texas, was identified with physical requirenments of sitting for
periods of drive time and standing and wal king during break
periods or between stops. The vehicle has an automatic
transm ssi on. The enpl oyer would not specify wages, but the
sane enpl oyer paid $8. 25 per hour in New Ol eans, Loui siana, and
$9. 80 per hour in Houston, Texas. Ms. Favaloro estimated this
position probably paid “nore toward the | ower range, since it’s
in Beaunont.” (Tr. 131; EX-1, p. 37).

Ms. Favaloro identified a pest control technician position
with SEGO Exterm nators in Beaunont, Texas. Lifting was | ess
t han 20 pounds. The workers were required to “sonetinmes” craw
into small spaces. The salary was “a little over $10.00 per
hour.” (Tr. 132; EX-1, p. 37).

A vending route driver with Mincla s Catering in Orange,
Texas, wherein Claimnt would be required to re-fill vending
machi nes with soft drinks, candies and chips. The wor ker
alternated sitting, standi ng and wal king. Occasional |ifting of
up to 50 pounds was required and a dolly was used to transport
products into buildings. The ability to enter and exit a
vehicle was required. The wages were $8.50 to $9. 00 per hour.
(Tr. 132; EX-1, p. 38).

Ms. Favaloro identified a cage cashier position with Isle
of Capri Casino in Lake Charles, Louisiana, which paid $7.50 per

hour . This position required the individual to maintain a
pl easant, friendly and wel com ng attitude along with the ability
to read, speak clearly and hear. The cashier nmust conplete

forms and perform basic math skills. A high school degree was
required for this position. Standing was required 80 percent of
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the tinme and bending/lifting up to 25 pounds was required 20
percent of the tinme. (Tr. 132; EX-1, p. 38).

An el ectricity neter-reader position with PPMin Beaunont,
Texas, was next identified. The worker traveled from house to
house reading meters for electricity usage. Carrying of a small
hand- hel d conputer to input data was required. Lifting was
under 10 pounds. Ms. Faval oro reported “each worker is required
to do one route during an ei ght hour day, however, nobst workers
conplete this in four hours. They can take on another route for
the afternoon. This worker is therefore able to work at his own
pace. If the worker conpletes one route, he earns $8.00 per
hour . If he conpletes two routes, he earns $128.00 per day
whi ch is double that or $16.00 per hour.” (Tr. 132-34; EX-1, p.
38) .

An optical lab technician with Texas State Optical in
Beaunont, Texas, was identified by Ms. Faval oro. The position
required cutting, edging and dying work on optical |enses. A
hi gh school degree was required as was “good manual dexterity.”
The worker al ternated standing and wal king while sitting during
breaks. Lifting was |l ess than fifteen pounds. The sal ary began
at $5.15 per hour and after a 90-day evaluation, my be
increased to $5.40 per hour. (Tr. 134; EX-1, p. 38).

Ms. Faval oro identified an equi pment operator position with

the City of Beaunont. The position required operating heavy
equi pnents such as a bulldozer, hydraulic excavator or dunp
truck. GOccasional lifting, carrying, pushing or pulling up to

50 pounds was required. The worker was required to clinb into
t he equi prent and use his upper and | ower extremties to operate
t he equipnment. Wages were $9.00 per hour and Ms. Faval oro
reported Dr. Neblett indicated Cl ai mant i s capabl e of perform ng
this position. (Tr. 135; EX-1, pp. 38-39).

Anot her equi pnent operator position was identified with the

Beaunont, Texas drainage departnment. This position required
operation of a backhoe, excavator, bulldozer or dunmp truck
Cccasional carrying, lifting, pushing or pulling up to 50 pounds

was required. The salary was $9.00 per hour. (Tr. 135; EX-1,
p. 39).

Ms. Favaloro identified a warehouse worker position with
Kelly Services, which is a tenporary enpl oynent agency. Thi s
position required the worker to operate a forklift, verify
orders and conpl ete paperwork. There was alternate sitting,
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standi ng and wal king with occasional |lifting up to 25 pounds.
The salary was $8.00 per hour. Ms. Favaloro did not indicate
the location of this job. (Tr. 135-36; EX-1, p. 39).

Ms. Favaloro identified a service representative position
with Lincare in Beaunont, Texas. The job entailed delivery of
medi cal equi pment and respiratory products to patients’ hones.
Lifting was “nostly less than 50 pounds; it is occasionally up
to 50 pounds.” Wrkers are permtted to change postural
posi tions throughout the day. Wages were $10.00 per hour. (Tr.
136; EX-1, p. 39).

Lastly, Ms. Favaloro identified arental clerk positionwth
Star Rental Purchase. The job required answering phones,
filing, photocopying and data entry. Alternate standing and
wal king was required with sitting permtted when the worker is
“not busy.” There was occasional |ifting of up to 50 pounds and
assi stance fromother workers is provided. The starting salary
was $6.00 per hour to $7.00 per hour. (Tr. 136-37; EX-1, p.
39).

Ms. Favalorotestifiedthe above-detail ed positions were not
the only jobs available to Cl aimnt. She noted the Texas
Wor kf orce Commi ssion maintains a list of jobs but does not
identify the enployers. Therefore, she was unable to contact
t hese enmployers to obtain the specifics of the positions and
t hus did not include these positions in her |abor market survey.
(Tr. 137).

Ms. Favaloro confirmed, based on Claimnt’s educational
background, his work experience, his statenents as to his
physical |imtations, his medical history and Dr. Neblett’'s
restrictions, Cl ai mant i's readily enpl oyabl e in t he
Or ange/ Beaunont, Texas area in the positions |isted above. (Tr.
137-38, 193). She reported he could earn between m ni nrum wage,
i.e., $5.15 per hour, and $10.00 per hour. (Tr. 138).

Li nda Farris

Ms. Linda Farris was requested by the Ofice of Wrkers’
Conpensati on Pr ogr ans ( ONCP) to perform vocat i onal
rehabilitation for Claimant on April 21, 1999. (EX-2, p. 7).
Ms. Farris closed the file on July 30, 1999, because she could
not |ocate Claimant. (EX-2, p. 2).
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The Contentions of the Parties

Cl ai vant contends that he was tenporarily and totally
di sabled from May 12, 1997 to March 31, 1998, and was
permanently and totally disabled from April 1, 1998 to May 11
1999, at the stipulated average weekly wage of $370.00 as a
result of his May 12, 1997 work accident. Cl ai mant further
contends he is permanently and partially disabled from May 12,
1999 and continuing, based on a post-injury wage-earning
capacity of $233.52 per week.

Enpl oyer/ Carrier, on the other hand, contend that both Drs.
Nebl ett and Barrash have opined Claimant is capable of engagi ng
in gainful enploynment from April 1, 1998 through the present.
Empl oyer/ Carrier further contend the vocational rehabilitation
specialist has testified Claimant is capable of working and
earni ng an amount either equal to, or in excess of, what he was
earning at the time of his May 12, 1997 injury.

I'V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the claimant. Voris v. Eikel, 346 US
328, 333 (1953); J.V. Vozzolo, Inc. v. Britton, 377 F.2d 144
(D.C. Cr. 1967). However, the United States Suprene Court has
determ ned that the “true-doubt” rule, which resolves factua
doubt in favor of the claimnt when the evidence is evenly
bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof. Director, OACP
V. Greenwich Collieries, 512 U. S. 267, aff’g. 990 F.2d 730 (3rd
Cir. 1993).

Inarriving at a decisioninthis matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of witnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particul ar nedi cal exam ners. Avondale Shipyards, Inc. v.
Kennel, 914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine, lInc.
and Hartford Accident & Indemmity Co. v. Bruce, 661 F.2d 898,
900 (5th Cir. 1981); Banks v. Chicago Grain_Trimrers
Association, Inc., 390 U S. 459, 467, reh’g denied, 391 U S. 929
(1968).

A. Nature and Extent of Claimant’s Disability



-20-

The parties stipulated, and | find, that Claimant suffered
an injury on May 12, 1997, within the course and scope of his
enpl oynment with Enmployer. Therefore, | find and concl ude that
Cl ai mtant has sustained a disabling injury under the Act.
However, the burden of proving the nature and extent of his
disability rests with Claimant. Trask v. Lockheed Shi pbuil di ng
Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in ternms of its nature
(permanent or tenporary) and its extent (total or partial). The
permanency of any disability is a medical rather than an
econonm ¢ concept. Disability is defined under the Act as an
“incapacity to earn the wages which the enployee was receiving
at the tinme of injury in the sane or any other enploynent.” 33
U S. C § 902(10). Therefore, for a claimant to receive a
disability award, an economc loss coupled wth a physical
and/ or psychol ogi cal inpairment nmust be shown. Sproull v.
St evedoring Servs. of Anmerica, 25 BRBS 100, 110 (1991). Thus,
disability requires a causal connection between a worker’s
physical injury and his inability to obtain work. Under this
standard, a claimnt may be found to have either suffered no
| oss, a total loss or a partial |oss of wage earning capacity.

Permanent disability is a disability that has conti nued for
a lengthy period of time and appears to be of lasting or
i ndefinite duration, as distinguished fromone in which recovery
nerely awaits a normal healing period. Watson v. Gulf Stevedore
Corp., 400 F.2d 649, pet. for reh’' g denied sub nom Young & Co.
v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curiam, cert.
denied, 394 U S. 876 (1969); SGS Control Services v. Director,
ONCP, 86 F.3d 438, 444 (5th Cir. 1996). Aclaimant’s disability
is permanent in nature if he has any residual disability after
reachi ng maxi mum medi cal inprovenment (MM ). Trask, 17 BRBS at
60. Any disability suffered by Clai mant before reaching MM is
considered tenporary in nature. Berkstresser v. WAshington
Metropolitan Area Transit Authority, 16 BRBS 231 (1984); SGS
Control Services v. Director, OANP, supra at 443.

The question of extent of disability is an econom c as wel |
as a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. Cr
1968); Eastern S.S. Lines v. Mnahan, 110 F.2d 840 (1st Cir.
1940); Rinaldi v. General Dynam cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prima facie case of total disability, the
cl ai mnt nust show that he is unable to return to his regular or




-21-

usual enploynment due to his work-related injury. Elliott v. C
& P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana Insurance
Guaranty Association v. Abbott, 40 F.3d 122, 125 (5th Cir.
1994) . A claimant’s present nedical restrictions nust be
conpared with the specific requirenments of his usual or fornmer
enpl oynment to deterni ne whether the claimis for tenporary total
or permanent total disability. Curit v. Bath Iron Wirks Corp.,
22 BRBS 100 (1988). Once the claimant is capable of performng
his wusual enmploynment, he suffers no |oss of wage earning
capacity and is no | onger disabled under the Act.

The traditional method for determ ning whether an injury is

permanent or tenporary is the date of MMV. See Turney V.
Bet hl ehem Steel Corp., 17 BRBS 232, 235 n.5 (1985); Trask v.
Lockheed Shipbuilding Construction Co., supra; Stevens V.

Lockheed Shi pbuilding Conpany, 22 BRBS 155, 157 (1989). The
date of MM is a question of fact based upon the medical
evi dence of record. Ballesteros v. Wllanmette Western Corp., 20
BRBS 184, 186 (1988); WlIllianms v. General Dynam cs Corp., 10
BRBS 915 (1979).

An enployee reaches MM when his condition becones
stabilized. Cherry v. Newport News Shi pbuilding & Dry Dock Co.,
8 BRBS 857 (1978); Thonpson v. Quinton Enterprises, Ltd., 14
BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
MM will be treated concurrently for purposes of explication.

Inlight of the testinonial and nedi cal evidence of record,
| find Claimnt was tenporarily and totally disabled fromthe
date of injury, May 12, 1997 to March 31, 1998, when Dr. Nebl ett
opi ned, and the parties stipulated, Cl aimant had reached MM on
April 1, 1998.

From April 1, 1998, Claimnt argues he is permanently
di sabl ed, regardl ess of whether he is found to be totally or
partially disabled after this date. The record reveals Dr
Nebl ett released Claimant “. . . for resunption of working
responsibilities effective today, April 1, 1998.” Dr. Neblett
did not docunent any restrictions at that tine. He | ater

clarified, though, he wuld not want Claimnt performng
“repetitive” tasks. Claimant in fact returned to work on My
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12, 1999. Claimant however returned to Dr. Neblett on August
16, 2000, with conplaints of back pain. At that time, Dr.
Nebl ett issued a “Disability Certificate” and reported Cl ai nant
was “Totally Incapacitated” from August 16, 2000 unti
“undetermned at this tine.”

Based on the foregoing, | find Claimnt was tenporarily and
totally disabled from My 12, 1997 to March 31, 1998.
Claimant’s former job with Enmpl oyer was consi dered at a physi cal
demand | evel greater than mediumwork. Ms. Faval oro recomended
Claimant return to work in a |l ess strenuous work category. Dr.
Barrash placed physical restrictions on Claimant of no lifting
nmore than 40 to 50 pounds, no repetitive bending and an
al l owmance for alternate sitting, standi ng and wal king. He would
not recomrend Claimant return to a welding position requiring
| ong periods of squatting. He opined Cl ai mant was capabl e of
working in a light to mediumjob classification. Claimnt has
continued to report | ower back pain and has been determned to
have reached MM with restrictions of no repetitive heavy tasks
by Dr. Neblett. Thus, Clainmnt has established a priman facie
case of total disability under the Act from April 1, 1998 and
conti nui ng because he cannot return to the duties of his former
j ob.

B. Suitable Alternative Enpl oynent

| f the claimant is successful in establishing a prima facie
case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enploynment. New
Oleans (Gulfwi de) Stevedores v. Turner, 661 F.2d 1031, 1038
(5th Cir. 1981). Addressing the issue of job availability, the
Fifth Circuit has devel oped a two-part test by which an enpl oyer
can neet its burden

(1) Considering claimnt’s age, background, etc.,
what can the claimnt physically and nmentally do
following his injury, that is, what types of jobs is
he capabl e of perform ng or capable of being trained
to do?

(2) Wthin the category of jobs that the claimant is
reasonably capable of performng, are there |obs
reasonably available in the community for which the
claimant is able to conpete and which he reasonably
and |likely could secure?
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Turner, 1d. at 1042. Turner does not require that enployers
find specific jobs for a clainmant; instead, the enployer nmay
sinply denonstrate “the availability of general job openings in
certain fields in the surrounding conmunity.” P_& M Crane Co.
v. Hayes, 930 F.2d 424, 431 (1991); Avondal e Shipyards, Inc. v.
Quidry, 967 F.2d 1039 (5th Cir. 1992). However, the enpl oyer
must establish the precise nature and ternms of job opportunities
it contends constitute suitable alternative enploynment in order
for the adm nistrative law judge to rationally determne if the
claimant is physically and nentally capable of perform ng the
work and it is realistically available. Piunti v. ITO
Corporation of Baltinmore, 23 BRBS 367, 370 (1990); Thonpson v.
Lockheed Shipbuilding & Construction Conpany, 21 BRBS 94, 97
(1988). Furthernore, a show ng of only one job opportunity may
suffice under appropriate circunstances, for exanple, where the
job calls for special skills which the clainmnt possesses and
there are few qualified workers in the |ocal community. P & M
Crane, 930 F.2d at 430. Conversely, a showi ng of one unskilled
job may not satisfy the enployer’s burden.

Once the enployer denpnstrates the existence of suitable
alternative enploynent, as defined by the Turner criteria, the
cl ai mant can nonetheless establish total disability by
denonstrating that he tried with reasonable diligence to secure
such enpl oynent and was unsuccessful. Turner, 661 F.2d at 1042-
1043; P_& M Crane, 930 F.2d at 430. Thus, a claimnt my be
found totally di sabl ed under the Act “when physically capabl e of
perform ng certain work but otherw se unable to secure that

particular kind of work.” Turner, 661 F.2d at 1038, quoting
Diamobnd M _Drilling Co. v. Marshall, 577 F.2d 1003 (5th Cir
1978).

The Benefits Review Board has announced that a show ng of
avai l able suitable alternate enploynment may not be applied
retroactively to the date the injured enployee reached MM and
that an injured enployee’s total disability becones partial on
the earliest date that the enployer shows suitable alternate
enpl oynent to be available. Rinaldi v. General Dynamcs
Corporation, 25 BRBS at 131 (1991). In so concluding, the Board
adopted the rational e expressed by the Second Circuit in Palunbo
v. Director, OMCP, 937 F.2d 70, 76 (2d Cir. 1991), that MM *“has
no direct relevance to the question of whether a disability is
total or partial, as the nature and extent of a disability
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require separate analysis.” The Court further stated that *.

It is the worker’s inability to earn wages and t he absence of
alternative work that renders himtotally disabled, not nerely
t he degree of physical inpairnment.” |d.

In the present matter, Enployer/Carrier rely on the | abor
mar ket surveys of Ms. Faval oro and the testinony and reports of
Drs. Neblett and Barrash to establish suitable alternative
enpl oynment when Cl ai mant reached MM on April 1, 1998. Cl ai mant
proffers his own testinony in rebuttal

Initially, | note Claimnt has acquiesced in the total
di sability argunment and contends suitable alternative enpl oynent
was established on May 12, 1999, when he returned to work with
Crown Pi pe Shop, thus rendering him permanently and partially
di sabl ed as of May 12, 1999.

Cl ai vant therefore, citing Richardson v. General Dynam cs
Corp., 19 BRBS 48, 49 (1986), contends the best estinmate of his
post-injury wage-earning capacity is his actual earnings for the
period between May 12, 1999 and Septenber 29, 2000. He argues
that during a 71 37 week period, he earned $18,961.01, which
renders a post-injury wage-earning capacity of $265. 45 per week.
Claimant further argues this figure should be adjusted for
inflation using the increase in the national average weekly wage
(NAWAN from the date of his work injury. He contends the NAWV
changed 12.03% between May 1997 and Sept enber 2000, or $31.93
per week.® Thus, Clai mant contends, his post-injury wage-earning
capacity from May 12, 1999 through the present is $233.52
($265.45 - $31.93 = $233.52) per week, or $5.84 per hour, based
on a forty hour work week. Accordingly, Claimnt asserts he has
a | oss of wage-earning capacity of $136.48 ($370.00 - $233.52 =

® Using the Richardson analysis, | find the NAWV changed
12.51% from May 1997 to September 2000. In May 1997, the NAWN
was $400.53, and in Septenber 2000, it was $450. 64.
Therefore, the NAWV changed 12.51% ($450. 64 - $400.53 = $50.11
+ $400.53 = 12.51% . Adjusting Claimnt’s wage-earning
capacity of $265.45 downward to the level it would have been
at the time of the injury conmputes to a reduction of $35.21
($265.45 x .1251 = $35.207). Thus, | find and concl ude that
Cl ai mant’ s adj usted post-injury wage-earning capacity from May
1999 t hrough Septenber 2000 is $232.24 ($265.45 - $33.21 =
$232.24) per week, or $5.81 per hour, based on a forty hour
wor kK week.
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$136.48), therefore entitling him to $90.99 per week in
conpensation benefits ($136.48 x b = $90.99) .7

When post-injury wages are used to establish a claimnt’s
wage-earning capacity and determine his permnent partial
disability benefits, Sections 8(c)(21) and 8(h) of the Act
require that the “claimnt’s post-injury wage-earning capacity
be adjusted to account for inflation to represent the wages that
the post-injury job paid at the time of claimant’s injury.”
Quan v. Marine Power & Equipnent Co., 30 BRBS 124, 127 (1996);
Ri chardson v. GCeneral Dynamics Corp., supra; Bethard v. Sun
Shipbuilding & Dry Dock Co., 12 BRBS 691, 695 (1980). A
di sabl ed workers’ post-injury earnings can only “fairly and
reasonably represent his wage-earning capacity” if they “have
been converted to their equivalent at the tine of the injury.”
Sproull v. Director, OANP, 86 F.3d 895, 899 (9th Cir. 1996).
This conversion ensures that the cal culation of the | ost wage-
earning capacity is not distorted by a general inflation or
depression. Kleiner v. Todd Shipyards Corp., 16 BRBS 297, 298
(1984).

The Board has held that the NAWVN should be used when “the
actual wages paid at the time of injury in claimant’s post-
injury job are unknown.” Ri chardson, supra at 331. On the
ot her hand, however, when evidence does establish the actual
wage a claimant’s post-injury job paid at the time of injury,
rather than using the NAWN the adjustment for inflation in
determ ning the effect of the injury on wage-earning capacity is
made sinply by conparing the average weekly wage with the post-
injury job’s actual wage at the time of injury. Kleiner, supra
at 298; Bethard, supra at 695; Turney, supra at 238. Thus, only
when there is no evidence to determ ne what the post-injury job
paid at the time of injury is the NAWV applied to adjust the
claimant’s post-injury wages downward.

Accordingly, in this matter the NAWN w Il be applied to
adjust Claimant’s post-injury wages as there is no record
evi dence of what Claimant’ s post-injury jobs paid at the tine of

" Claimant alternatively argues that if it is deternined
there is no present |oss of earning capacity, then he is
entitled to a de mnims award under Metropolitan Stevedore
Co. v. Ranbo, 521 U. S. 121 (1997), because substantial nedical
evidence indicates he will likely endure additional nedica
procedures and have a reduced earning capacity in the future.
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his May 12, 1997 work accident. Therefore, | find and concl ude
that suitable alternative enploynent was established when
Claimant returned to work on May 12, 1999, and his reduced
weekly wage-earning capacity fromthe jobs he held throughout
1999 and 2000 is $232.24, thus rendering an hourly wage of
$5. 81.

Empl oyer/Carrier initially contend Clainmnt has been
“perfectly capable of returning to gainful enploynent” since
April 1, 1998. Enployer/Carrier assert M. Favaloro testified
i f Claimant sought enpl oyment between April 1998 and December
1998, he would have found a job. No specific job duties or
physi cal demands were identified retroactively for any
enpl oynment position in 1998. Empl oyer/ Carrier nust establish
the precise nature and terns of job opportunities to show
suitable alternative enploynment. See Piunti, supra. Therefore,
| find the wearliest time at which suitable alternative
enpl oynment nay be established i s when Cl ai mant actually returned
to work on May 12, 1999.

Empl oyer/ Carrier next assert Clainmnt has been “readily
enpl oyabl e” since May 12, 1999, and “his earnings at the various
jobs [he has held since May 12, 1999] should be consi dered as
they are for the period he actually worked, and should not be
averaged out over the entire year, or the entire tinme span since
this would not be representative of his actual wage earning
capacity.”

Enpl oyer/ Carrier further point out Ms. Favaloro identified
several positions in her two |abor nmarket surveys which
establish suitable alternative enploynment. The May 23, 1999
| abor market survey was sent to Drs. Neblett and Barrash for
approval. Dr. Neblett, Claimnt’s treating physician, expressed
concerns about the repetitiveness in physical activity of sone
of the positions identified. For that reason, he only approved

the optical |l|ab technician, production worker and unarmed
security guard positions. Noting all but one position was
“fairly nonvigorous,” Dr. Barrash approved all the positions
except the slot attendant position. As Claimant’s treating

physi ci an revi ewed the | abor market surveys upon receiving it in
May or June 1999 and again at his deposition on February 1,
2001, | find Cl ai mant was capable of perform ng the optical |ab
technician, production worker and wunarned security guard
positions on May 23, 1999.

Using the Richardson analysis, the NAWV changed 8.81%
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bet ween May 1997 and May 1999 ($435.80 - $400.53 = $35.27 =+
$400.53 = 8.819%. Therefore, the follow ng positions, which
Cl ai mrant was deened capabl e of perform ng on May 12, 1997, w |
have their respective salaries adjusted downward 8.81% to
reflect the 1997 wages. Richardson, supra.

The optical lab technician paid nmni num wage, or $5.15 per
hour. The production worker paid $6. 65 per hour. The unarned
security guard position paid between $5.15 and $6.25 per hour.
If Claimant were to earn the entry l|level of $5.15 per hour
working as an unarnmed security officer, his residual wage
earning capacity would be $212.70. This figure is derived by
averaging the hourly rates of those positions deemed to be
suitable alternative enploynment and nultiplying the average
hourly wage by forty (40) hours per week ($4.70% + $6.06° +
$4.701° + $5.811 = $21.27 + 4 = $5.32 per hour x 40 hours per
week = $212.70). Using the same analysis, if Claimnt were to
earn $6. 25 per hour working as an unarned security officer, his
resi dual earning capacity would be $222.70 ($4.70 + $6.06 +
$5. 702 + $5.81 = $22.27 + 4 = $5.57 per hour x 40 hours per week
= $222.70). These two residual wage earning capacities are
di scounted as it is not established what Cl ai mant’ s hourly wage
woul d be if he were to be hired as an unarnmed security officer,

8

This figure is derived by adjusting Claimnt’s $5.15
hourly wage for the optical |ab technician position downward
8.81% thus rendering an adjusted hourly wage of $4.70.

° This figure is derived by adjusting Claimant’s $6. 65
hourly wage for the production worker position downward 8.81%
t hus rendering an adjusted hourly wage of $6.06.

1 This figure is derived by adjusting Claimnt’s $5.15
hourly wage for the entry |l evel wage of the unarnmed security
guard position downward 8.81% thus rendering an adjusted
hourly wage of $4.70.

1 This figure is adjusted post-injury wage-earning
capacity for the positions Claimnt actually worked from May

1997 to Septenmber 2000. See footnote 6, supra.

12

This figure is derived by adjusting Claimant’s $6. 25
hourly wage for the highest possible wage of the unarned
security guard position downward 8.81% thus rendering an
adj usted hourly wage of $5.70.
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whet her at the entry |evel or the highest wage.

If Claimnt were to earn $5.70 per hour (the average of the
two possible hourly wage ranges) working as an unarned security
of ficer, his residual wage earning capacity would be $217.70
($4.70 + $6.06 + $5.20% + $5.81 = $21.77 + 4 = $5.44 per hour x

40 hours per week = $217.70). This residual wage earning
capacity is substantially simlar to the actual adjusted post-
injury wages earned by Clainmant. Accordingly, | find that

suitable alternative enmpl oynent was established on May 12, 1999,
the day Claimnt returned to work, with a reduced wage-earning
capacity of $217.70 per week.

Empl oyer/ Carrier submtted a second | abor market survey on
February 7, 2001. Dr. Barrash approved all the positions |listed
therein and Dr. Neblett did not render an opinion as to those
j obs. Considering Claimant’s restriction of no repetitive
tasks, | find the following ten positions appropriate: unarnmed
security guard at Hermann Baptist Hospital ($6.00 per hour),
parts clerk ($6.00 per hour), pest control technician ($10.00
per hour), nmeter-reader ($8.00 per hour), optical |Iab technician
($5.15 per hour), equipnment operator with City of Beaunont
($9. 00 per hour), equipnent operator wi th Drainage Departnent
($9.00 per hour), warehouse worker ($8.00 per hour), service
representative ($10.00 per hour) and rental clerk ($6.00 per
hour) . | find the armpbred car driver position with Brinks
Security unacceptable as there is no specificity with regards to
the salary as there was no conparison between the New Ol eans,
Loui si ana, and Houston, Texas, sal aries and t he Beaunont, Texas,
salary. | find the vending route driver position unacceptable
as suitable alternative enploynent as this is a repetitive task
job, from which Claimnt’s physicians restricted him And, |
find the cage cashier position with Isle of Capri Casino in Lake
Charl es, Louisiana, unacceptable as the position is too far
di stant, approximately 60 mles, from Claimant’s hone in the
Beaunont, Texas, area to be deenmed suitable.

Using the Richardson analysis, the NAWV changed 16.58%
bet ween May 1997 and February 2001 ($466.91 - $400.53 = $66. 38

13

This figure is derived by adjusting Claimant’s $5.70
hourly wage (the average between the entry |l evel wage and the
hi ghest possi bl e wage of the unarned security guard position)
downward 8.81% thus rendering an adjusted hourly wage of

$5. 20.
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+ $400.53 = 16.58% . Therefore, the follow ng positions, which
Cl ai nant was deemed capable of performng after February 7,
2001, wll have their respective salaries adjusted downward
16.58% to reflect the 1997 wages. Richardson, supra.

Based on the foregoing, | find that Clainmnt’s residual
wage- earni ng capacity after February 7, 2001 is $257.48. This
figure is derived by taking the average of the adjusted salaries
from the positions Claimnt was deened able to perform as
follows: $5.01' + $5.01% + $8.34%% + $6.67Y + $4.30% + $7.51%*° +

$7.512°0 + $6.6721 + $8.34%2 + $5.01% = $64.37 + 10 = $6.44 x 40

¥ This figure is derived by adjusting Claimnt’s $6. 00
hourly wage for the unarnmed security guard at Hermann Bapti st
Hospital downward 16.58% thus rendering an adjusted hourly
wage of $5.01.

1 This figure is derived by adjusting Claimnt’s $6.00
hourly wage for the parts clerk position dowward 16.58% thus
rendering an adjusted hourly wage of $5.01.

¥ This figure is derived by adjusting Claimnt’s $10. 00
hourly wage for the pest control technician downward 16.58%
t hus rendering an adjusted hourly wage of $8. 34.

17

This figure is derived by adjusting Claimant’s $8. 00
hourly wage for the neter-reader position downward 16.58%
t hus rendering an adjusted hourly wage of $6.67.

18

This figure is derived by adjusting Claimnt’s $5.15
hourly wage for the optical |ab technician downward 16.58%
t hus rendering an adjusted hourly wage of $4. 30.

¥ This figure is derived by adjusting Claimnt’s $9.00
hourly wage for the equi pment operator with City of Beaunont
downward 16.58% thus rendering an adjusted hourly wage of
$7.51.

2 This figure is derived by adjusting Claimnt’s $9.00
hourly wage for the equi pment operator with City of Beaunont
Dr ai nage Departnment downward 16.58% thus rendering an
adj usted hourly wage of $7.51.

2 This figure is derived by adjusting Claimnt’s $8.00
hourly wage for the warehouse worker position downward 16.58%
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hours per week = $257.48).

Cl ai mant contends that the vocational record submtted in
this matter is devoid of any evidence that the jobs identified
by Ms. Favaloro are full-time jobs at 40 hours per week.
Therefore, a loss in wage earning capacity could not be
calculated with respect to the positions identified by Ms.
Faval oro. However, Ms. Favaloro testified at the hearing that
t he positions she identified, and their respective salaries, are
full-time 40 hours per week jobs. (Tr. 174). Therefore, |
reject this contention by Claimnt.

Since suitable alternative enploynment was not established
until May 12, 1999, upon Clainmant’s return to work, Cl ai mant was
permanently and totally disabled from April 1, 1998 to May 11
1999. Although Cl ai mant contends he was totally disabled from
August 2000 and continuing because he worked in pain and was
considered “totally incapacitated” by Dr. Neblett, he testified
he continued to work with tol erable pain. Therefore, |I find he
was not totally disabled but rather partially disabled.
Cl ai mant becane permanently partially disabled fromMy 12, 1999
and continuing until February 6, 2001 with an adjusted weekly
wage earning capacity of $232.24. From February 7, 2001 and
continuing thereafter, Claimnt remains permanently partially
di sabled with an adjusted weekly wage earning capacity of
$257.48. Al though i n August 2000, Dr. Neblett took Cl ai mant off
wor k because of increased back pain, he continued to perform
wor k as di scussed above.

V. SECTION 14(e) PENALTY

Section 14(e) of the Act provides that if an enpl oyer fails
to pay conpensation voluntarily within 14 days after it becones
due, or wthin 14 days after unilaterally suspending
conpensation as set forth in Section 14(b), the Enployer shall

t hus rendering an adjusted hourly wage of $6.67.

2 This figure is derived by adjusting Claimant’s $10. 00
hourly wage for the service representative position downward
16.58% thus rendering an adjusted hourly wage of $8. 34.

2 This figure is derived by adjusting Claimnt’s $6.00
hourly wage for the rental clerk position downward 16.58%
t hus rendering an adjusted hourly wage of $5.01.
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be liable for an additional 10 percent penalty of the unpaid
i nstal | nents. Penalties attach unless the Enployer files a
tinmely notice of controversion as provided in Section 14(d).

In the present matter, Enployer/Carrier paid Claimant
tenporary total disability benefits from June 20, 1997 to
Decenber 25, 1998 at the rate of $246.67 per week for a total of
$19,523.00. Enployer filed a Notice of Controversion on June
26, 1997. In accordance with Section 14(b), Claimnt was owed
conpensation on the fourteenth day after Enployer was notified
of his injury or conpensation was due.?  Thus, Enployer was
liable for conpensation on June 30, 1998. Since Enpl oyer
controverted Claimant’s right to conpensation, Enployer had an
addi tional fourteen days to file with the deputy comm ssioner a
Noti ce of Controversion. Friscov. Perini Corp. Marine Div., 14
BRBS 798, 801, n.3 (1981). A Notice of Controversion should
have been filed by July 23, 1997 to be tinely and prevent the
application of penalties. I find and conclude that Enployer
filed a timely Notice of Controversion on June 26, 1997, and
therefore, is not subject to Section 14(e) penalties.

VI. | NTEREST

Al t hough not specifically authorizedinthe Act, it has been
an accepted practice that interest at the rate of six per cent
per annum is assessed on all past due conpensati on paynents.
Avallone v. Todd Shipyards Corp., 10 BRBS 724 (1974). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to insure that the
enpl oyee receives the full amunt of conpensation due. WAtkins
v. Newport News Shipbuilding & Dry Dock Co., aff’d in pertinent
part and rev'd on other grounds, sub nom Newport News V.
Director, OWP, 594 F.2d 986 (4th Cir. 1979). The Board
concluded that inflationary trends in our econony have rendered
a fixed six per cent rate no | onger appropriate to further the
pur pose of maki ng Cl ai mant whole, and held that “. . . the fixed
per cent rate should be replaced by the rate enployed by the
United States District Courts under 28 U S.C. § 1961 (1982).
This rate is periodically changed to reflect the yield on United

States Treasury Bills . . .7 Grant v. Portland Stevedoring
Conmpany, et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific

2 Section 6(a) is not applicable since Claimnt suffered
his disability for a period of nore than fourteen days.
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adm ni strative application by the District Director. See G ant
v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determned as of the filing date of
this Decision and Order with the District Director.

VI1. ATTORNEY' S FEES

No award of attorney’s fees for services to the Claimant is
made herein since no application for fees has been made by the
Cl ai mvant’ s counsel. Counsel is hereby allowed thirty (30) days
from the date of service of this decision to submt an
application for attorney’s fees.? A service sheet show ng t hat
service has been made on all parties, including the Claimnt,
must acconpany the petition. Parties have twenty (20) days
following the receipt of such application within which to file
any objections thereto. The Act prohibits the charging of a fee
in the absence of an approved application.

VI1l. ORDER

Based upon the foregoing Findings of Fact, Conclusions of
Law, and upon the entire record, | enter the follow ng O der:

1. Enpl oyer/ Carrier shall pay Clainmnt conpensation for
tenporary and total disability from vay 12, 1997 to March 31
1998, based on Claimant’s stipul ated average weekly wage of
$370.00, in accordance with the provisions of Section 8(b) of
the Act. 33 U.S.C. 8§ 908(b).

2. Empl oyer/ Carrier shall pay Clai mant conpensation for

25 Counsel for Cl aimnt should be aware that an
attorney’s fee award approved by an adm nistrative |aw judge
shoul d conmpensate only the hours spent between the cl ose of
the i nformal conference proceedi ngs and the issuance of the
adm nistrative |law judge’'s Decision and Order. Revoir v.
General Dynami cs Corp., 12 BRBS 524 (1980). The Board has
determ ned that the letter of referral of the case fromthe
District Director to the Ofice of Adm nistrative Law Judges
provi des the clearest indication of the date when infornal
proceedings termnate. Mller v. Prolerized New England Co.,
14 BRBS 811, 823 (1981), aff’'d, 691 F.2d 45 (1st Cir. 1982).
Thus, Counsel for Claimant is entitled to a fee award for
hours earned after May 19, 1999, the date the matter was

referred fromthe District Director
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permanent and total disability from April 1, 1998 to May 11,
1999, based on Claimant’s stipulated average weekly wage of
$370.00, in accordance with the provisions of Section 8(a) of
the Act. 33 U.S.C. 8§ 908(a).

3. Enpl oyer/ Carrier shall pay Cl aimant conpensation for
permanent and partial disability from May 12, 1999 to February
6, 2001, based on the difference between Clainmnt’s average
weekly wage of $370.00 and his adjusted weekly earning capacity
of $232.24, in accordance with the provisions of Section 8(c) of
the Act. 33 U.S.C. 8 908(c)(21).

4. Empl oyer/ Carrier shall pay Clai mant conpensation for
permanent and partial disability from February 7, 2001 and
continuing, based on the difference between Claimnt’s average
weekly wage of $370.00 and his adjusted weekly earning capacity
of $257.48, in accordance with the provisions of Section 8(c) of
the Act. 33 U.S.C. 8 908(c)(21).

5. Enployer/Carrier shall pay all reasonabl e, appropriate
and necessary nedi cal expenses arising from Claimant’'s May 12,
1997 work injury, pursuant to the provisions of Section 7 of the
Act .

6. Enpl oyer/ Carrier shall receive credit for all
conpensation heretofore paid, as and when paid.

7. Enpl oyer/ Carrier shall pay interest on any suns
determ ned to be due and owing at the rate provided by 28 U.S. C.
8 1961 (1982); Grant v. Portland Stevedoring Co., et al., 16
BRBS 267 (1984).

8. Claimant’s attorney shall have thirty (30) days to file
a fully supported fee application wth the Ofice of
Adm ni strative Law Judges; a copy nust be served on Cl ai mant and
opposi ng counsel who shall then have twenty (20) days to file
any objections thereto.

ORDERED t hi s 26t h day of June 2001, at Metairie, Louisiana.
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LEE J. ROVERO, JR.
Adm ni strative Law Judge



